
African Journal of 

Business Management
Volume 8  Number  2  January, 2014

ISSN 1993-8233

Journal of

Law and Conflict 

Resolution
Volume 6  Number  2   May 2014

ISSN 2006-9804

 
 



 

 

ABOUT JLCR 
 
The Journal of Law and Conflict Resolution (JLCR) will be published monthly (one volume per year) by Academic 
Journals.  
 
Journal of Law and Conflict Resolution (JLCR) is an open access journal that provides rapid publication  
(Monthly) of articles in all areas of the subject such as African literatures, sociolinguistic topics of cultural  
Interest, music, oral and written traditions etc. 
 
The Journal welcomes the submission of manuscripts that meet the general criteria of significance and scientific  
Excellence. Papers will be published shortly after acceptance. All articles published in JLCR are peer-reviewed. 
 
 

 
Contact Us 

 

Editorial Office:                       jlcr@academicjournals.org  

Help Desk:                                helpdesk@academicjournals.org  

Website:                                   http://www.academicjournals.org/journal/JLCR 

Submit manuscript online     http://ms.academicjournals.me/. 

 

mailto:jlcr@academicjournals.org
mailto:helpdesk@academicjournals.org
http://www.academicjournals.org/journal/JLCR
http://ms.academicjournals.me/


 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
Editors 
 

 
 

Prof. Christiena Maria Van Der Bank  
Faculty of Human Sciences,  
Vaal University of Technology,  
P/Bag X021, Vanderbijlpark, 1900  
South Africa. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Donovan Anthony McGrowder 
Editor  Chemical Pathology 
University Hospital of The West Indies,  
Kingston,  
Jamaica 
 

 
 

 
ASSOCIATE EDITOR 
 
 
 

Prof. Chukwunonso Okafo   
Norfolk State University  
700 Park Avenue 
Norfolk, Virgina 23504  

USA. 
 
 
 
 
 
 
 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Editorial Board 
 
Daniel Anorve,  
University of Guanajuato (Universidad de 
Guanajuato) 
Law, Politics, and Government Division 
Department of Political Studies 
Lascuráin de Retana #5. Col. Centro. C.P. 36000 
Guanajuato,  
Mexico. 
   
Sanja Ivic,  
Institute for European Studies 
Trg Nikole Pasica 11 
11 000 Belgrade 

Serbia.  
 
Dr.Vicheka lay,   
Cultural Heritage Law Consultant:  
Heritage Watch International, 
Legal Consultant,  BNG – Advocates & Solicitors, 
Business Consultant: Aplus Consulting Group 
No. 221H Street 93, Sangkat Tuol Sangke,  
Khan Russey Keo, Phnom Penh,  
Cambodia.  
 
 Nehaluddin Ahmad, 
Principal Lecturer,  
Faculty of Business and Law, 
Multimedia University,  
Jalan Ayer Keroh Lama, 
75450 Melaka, 
Malaysia. 

 
Garimella Sai Ramani 
Faculty of Legal Studies,  
South Asian University,  
New Delhi, 
India. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

 
Paul Mulindwa, 
Mulindwa Paul 
P.O.Box 15351, 
Mart House, 3rd Floor, Rm 04, Najjanakumbi  
Entebbe Road Kampala,  

Uganda.  
   
Prof. Silvia Ciotti, 
Full Professor and Chair, Department of Social, and 
Environmental Sciences, 
St. John International University, 
Della Rovere Castle - Rey Square, 
10048 - Vinovo (Turin) 

ITALY.  
   
Dr. Mohammad Reza Noruzi,  
Executive Master , 
Business Administration,  
EMBA Islamic Azad University,  
IAU,Bonab,  
Iran. 
   
Professor. Mauro Bussani,  
Professor of Private, 
and Comparative Law, 
University of Trieste Law School. 
Greece. 
 
 
 
 
 
 
 
 

 



 

 

 

 

Journal of Law and Conflict Resolution 

 
 

ARTICLES 
 
 

Review 
 
 
Code of conduct tribunal proceedings and related  
Constitutional issues                                                                                                 17                                                                                                                                                                                                                                                                                                                                                                                        
Aigbokhan E. President                                                                                                                                                  
 
 
 
Determinants of jurisdiction in arbitral proceedings for  
Construction Contract dispute resolution in Nigeria.                                         24                                                                                                                                                                                                 
OJO, Ademola Eyitope 

 
 
Essential elements of human rights in Buddhism                                               32                                                                                                                                                                                                
Uttamkumars Bagde 
 

 Table of Contents:       Volume 6        Number 2    May 2014 



 

 

 

 
Vol. 6(2), pp. 17-23, May, 2014  

DOI: 10.5897/JLCR2013.0168 

ISSN 2006-9804  

Copyright © 2014 

Author(s) retain the copyright of this article 

http://www.academicjournals.org/JLCR 

 
Journal of Law and Conflict Resolution 

 

 
 
 
 
 

Review 

 

Code of conduct tribunal proceedings and related 
constitutional issues 

 

Aigbokhan E. President 
 

Solicitor and advocate of supreme court of Nigeria, Ekikhalo chambers 2
nd

 floor, Edo State library complex, Sapele 
Road, Benin City, Edo State, Nigeria. 

 
Received 7

th
 March 2014; Accepted 26

th
 March 2014; Published May 2014 

 

Servants of the public are themselves masters of themselves. The striking paradox of consequence of 
corruption has placed a high degree of proof on public officers who retain the level of fairness that 
match with the degree of the onus. The issue of corruption is not restricted to the dark hallways of 
government offices but officers who are under duty to enhance the society have rendered in tatters the 
entire sacrosanct mainstay of common good. This paper attempts to explore the Code of Conduct 
Bureau and Tribunal Act 2004. For the writer, the procedural form and provisions of the Act has 
inalienably invited constitutional problems. The case of Nwankwo v Nwankwo

1
 that has set a limit of 

locus in action under the Act was reviewed. The paper identifies widespread discrimination in the 
enforcement of code of conduct for public officers in Nigeria. As part of recommendations the paper 
advises that the basic text of strong discipline in public service is the extent to which officials are being 
trained and tried for uncomplimentary relationship between the code and the judiciary. So the 
restriction of access to the tribunal at the detriment of individual with a cognizable interest is fatal to a 
regime committed to instilling discipline in public service. 
 
Key words: Code of Conduct, constitutional issues, right and problems. 

 
 
INTRODUCTION 
 
Failure to declare assets in Nigeria is a rule instead of the 
exception. The agency powered

2
 to collate assets decla-

ration form is the Code of Conduct Bureau. The Code of 
Conduct Bureau (hereinafter referred to as the “bureau”) 
is a sister agency to the Code of Conduct Tribunal 
(hereinafter referred to as the “tribunal”). The Code of 
Conduct Bureau and Tribunal Act (hereinafter referred to 
as the “Act”) carries the aura to desit the nauseating odor 
of corruption in public service in Nigeria and replace 

same with a system of accountability and responsibility 
cutting across institutions and arms of government. The 
monitoring and enforcement of assets declaration by 
public officers being the primary responsibility of the 
agency is a constitutional requirement for public officers 
including members of the executive, judicial and legis-
lative arm of government.

3
 The declaration of assets by 

public officers is the fulcrum of compliance to the code of 
conduct of public officers. A basic text of strong discipline
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in public service is the extent to which officials are being 
trained and tamed for complimentary relationship between 
the rules of the code and service. 
 
 
Trial procedure at the tribunal 
 
This is the process by which public officer

4
 accused of 

breach of the code is arraigned and tried.
5
 Before trial 

commences, the bureau initiates investigation on its own 
or after receipt of complaint with necessary investigation,

6
 

bundle
7
 the public officer involved to the tribunal. The pre 

trial application of the bureau to the tribunal is ex parte in 
nature and the tribunal is powered by the Act to issue 
warrant of arrest against the accused based on the face 
of the allegations filed by the prosecutor.

8
  The 

compelling appearance
9
 of the accused leaves much to 

be desired, considering the responsibility of public 
officers in the development of any nation. The common 
object of the summary application is to bring the suspect 
before a Commission of Enquiry (Ikone v Commissioner 
of Police /1986) and not for the purpose of determining 
the guilt of the accused. Every citizen is entitled to right of 
personal liberty

10
 under the constitution and no person 

shall be lawfully denied of this right by means of arrest or 
detention. An efficient and effective criminal justice 
administration founded upon the basic principle of law 
and justice and propelled by a vibrant and seamless 
judicial process, is without doubt, the sine qua non for 
egalitarian society. This is a society where respect for 
rule of law, due process, human rights and democratic 
ideals holds sway, as envisaged under the Nigerian 
Constitution (Frank, 2009).  

Criminal summons is an alternative to warrant of arrest. 
It is usually issued in respect of misdemeanour. It may 
also be issued if the person whose attendance is required 
is not likely to refuse to attend the court (Bryan; Black‟s 
Law Dictionary, 6

th
 Edition). It is not every case or 

complaint against a public that deserves the deployment 
of warrant of arrest. It is my submission that the use of 
warrant against a public officer is oppressive seeing that 
the benefit that may flow from enforcement or the 
penalties that are likely to be ordered may not be justifies 
by the costs involved in securing attendance. Breach of 
the code is not a capital offence and any law that creates 
warrant of arrest for non capital offences goes with bail 
endorsement.

11
 An arrest order without a provision for 

bail bond is an infringement on the constitutional rights of 
public officers.

12
 Even though the Act presumes that the 

accused is guilty of corruption on any allegation of 
contravention of the code, I submit that it is not at the pre 
trial stage.  

Whether a reasonable man acting without passion or 
prejudice would fairly have suspected the arrestee of 
having committed an offence is determined by the appli-
cation supported with summary of evidence and affidavit 
made by the prosecutor and also  the  explanation  of  the 

 
 
 
 
suspect. Where the suspect reasonably explains the 
situation and contradicts the application of the prose-
cution, at least at the material time, any detention in that 
circumstance has no foundation on reasonable suspicion 
and it may be unlawful. Agree that the proof of reasonable 
suspicion is on probability but the onus rest comfortably 
of the prosecution. An examination of the powers, 
provisions and trial procedural in the Act show the 
trappings of a criminal trial.

13
 The essence of developing 

a gauge for reasonable suspicion and arrest is to prevent 
abuse of powers and infringement of rights and undue 
harassment, victimization and sustenance of judicial 
esteem. In the tribunal proceedings, the witness seems to 
be of more value than the accused person. In Ikonne v 
COP

14
 the Supreme Court held that the conduct of the 

Judge in issuing the warrant of arrest upon what was 
obviously a fictitious reason, had the undesirable effect of 
denigrating the judiciary in the eyes of the public and of 
eroding the confidence of people in judicial process and 
the rule of law. The deterrence value becomes uncertain 
particularly if the persons most likely to be prosecuted are 
without resources or standing. The tribunal must allow 
suspects to access their counsel at the point of 
arraignment.

15
 This right is the gate way to the realistic 

exercise of all other rights of citizen.
16

 It must also be 
noted that the suspension of a public officer by the 
bureau pending the decision of the tribunal will not 
amount to breach of right to fair hearing, (Esiaga v 
UNICAL (2004))

17
 so long as the suspension was running 

before the charge was made in the tribunal. 
 
 
Frame of fair hearing at the code of conduct tribunal 
 
Fair hearing is not only a common law requirement but 
also inherent in rule of law and attracts the aura that 
inaugurates natural justice characteristic of a judicial 
process. It is a statutory and constitutional right.

18
  The 

foretaste of this rule in Nigeria was made manifest in 
Garba v UNIMAID where the Supreme Court held that 
the rules of natural Justice must be observed in any 
adjudication process by any court or tribunal established 
by law.

19
 Fair hearing under the Act means that the 

accused shall not only have the opportunity to present 
evidence in his favor, but shall be expose to the evidence 
of the prosecution challenging his own, so that at the 
conclusion of the hearing, the tribunal may be in a 
position to know all of the evidence on which the matter is 
to be decided

20
 The absence of judicial division of the 

tribunal accounts for the cross- country and laborious trial 
for the accused which in turn affects substantially the 
rights of the accused under the law. A public officer who 
breaches the code in state other than its present posting 
cannot all be tried in Abuja. All actions against a public 
officer and suits for penalty or forfeiture is commenced 
and tried in the Judicial Division of the Court in which the 
cause  of  action  arose.

21
  The  essence  of  trial  within a 



 
 
 
 
jurisdiction where action arose culminates in a stress free 
environment. I submit that it is not only a constitutional 
requirement but a subtle condition for fairness. In the 
case of R v Benbrika and Ors

22
 the Supreme Court of 

Victoria held that the circumstance in which the defen-
dants were being transported meant that they were 
subjected to undue stress such that the conditions 
rendered the trial unfair.  

All public officers are mandated under the law and the 
Constitution

23
 to declare all his properties, assets and 

liabilities and those of his spouse or unmarried children 
under the age of 21 years. Where a tribunal finds a public 
officer guilty of contravention of any of the provisions of 
the code, the tribunal shall impose upon that officer any 
of the punishment specified in par 18(2) of the 5

th
 

Schedule 1999 Constitution which include: - 
(a) Vacation of office or seat in any legislative house as 
the case may be;  
(b) Disqualification from membership of any legislative 
house, as the case may be, holding of any public office 
for a period not exceeding 10 years and  
(c) Seizure and forfeiture to the state of any property 
acquired in abuse or corruption of office.

24
  

Will it be fair for the tribunal to order for forfeiture of 
money traceable to an account bearing a separate name 
from that of a public officer without hearing from the 
bearer of the account? It is my submission that children‟s 
gift cannot be said to be assets of the parents, save tied 
to or linked with assets declaration form or proceeds of 
office of the accused. It will also be unfair and un-
constitutional for a tribunal to make an order against the 
assets of a spouse or child not joined as a party in the 
suit. In similar vein, the thought that assets of unmarried 
children or children below the age of 21 years

25
 are that 

of the parents militates against the right of children to 
own immovable property in the Constitution.

26
 It is no 

doubt that where a public officer has corruptly enriched 
himself the appropriate authority

27
 would direct under the 

law that the funds so misappropriated be refunded by 

such an officer (Tyonzughul v A.G. Benue State (2005). 
Various laws

28
 empowers agencies in Nigeria to invite 

public officers to furnish them a statement on oath on 
how they own, posses any interest in property which is 
excessive having regards to his present, past emo-
luments and all other relevant circumstances.

29
 There is a 

presumption of corrupt enrichment on all public officers.
30

 
The court or relevant tribunal has the power to order for 
the forfeiture of property or proceeds of crime of all public 
officers who failed to rebut the presumption of corrupt 
enrichment, breach of the code and abuse of office. A 
significant increase in the assets of a government official 
that he cannot reasonably explain in relation to his lawful 
earnings during the performance of his functions is 
nothing less than corrupt enrichment. The onus to prove 
that the property own by family member of a public officer 
is corruptly acquired is on the prosecution, this is so 
because  the  right  of  an  individual  to  own  property  is  
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fundamental right. The burden of proving of infringement 
of fundamental rights is on the infringing authority and in 
this case the prosecution (SSS V Agbakoba (1999). The 
tribunal is under the constitution mandate to investigate 
assets declaration made by public officers, investigate 
the assets acquired in the name of family members and 
sue them appropriately

31
 and respectively

32
. Specially, 

where the forfeited property constitutes evidence of the 
subject matter of the offence, there will be forfeiture of the 
proceeds of crimes to the state under the Act and 
Criminal Code.

33
 This is in addition to additional penalty 

that may be imposed.
34

 For an order of interim forfeiture 
to be granted by the court, the onus to prove the link 
between the alleged offence and the property is on the 
prosecutor.

35
 The variations of conviction based forfeiture 

in Nigeria are forfeiture of proceeds of assets acquired 
through proceeds derived from the offence of conviction. 
The second is where statute imposes pecuniary penalty 
or authorizes the forfeiture of assets equivalent to the 
penalty from the offence. And lastly, subject to forfeiture 
all traceable assets of the convicted person (Adedeji 
Adekunle 2011). Under our law, convict of financial crime 
may forfeit to the Federal Government properties obtained 
directly or indirectly as a result of such offence not 
disclosed on assets declaration form.

36
 The constitu-

tionality of forfeiture was put to test in Nwaigwe v FRN
37

 
The court held that forfeiture of property by accused is 
constitutional since the court can revoke the order 
anytime. The primary essence of forfeiture order is to stop 
the accused from transferring or disposing off the 
proceeds of crime (Abacha vs FRN (2006).

38
 The guiding 

principle is that the action and parties must be before the 
appropriate court or tribunal. 
 
 
Burden of proof placed on the accused: 
constitutionality or otherwise 
 
Abuse of power has assumed both national and inter-
national priority (Niki Tobi 2008). In an ideal society the 
profligates that we have in the wheel of governance in the 
name of public officers cannot be there. It is no news that 
the pulling force of citizens to appointive or elective 
offices is spur by an endless and mindless cash kitting. 
According to Oyebode

39
 all most everybody in Nigeria is 

corrupt; they all leave above their income. The struggle 
for the control of state power is largely to enhance the 
predatory access to resource windfall (Olowu, Kayode 
1995). Hardly a day passes without some new and 
shocking evidence emerging that corruption is alive and 
well in public service. Public officers are proud to hear of 
their complicity and the resultant hatred the people which 
they wear like a badge. So the Act in his magnanimity 
presumes all public officers to be the looters of the 
national treasury unless the contrary is proved.

40
 The 

onus of proof that the accused is guilty still lies on the 
bureau at the time of making the complaint to the tribunal.  
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A petition on oath that is idle and unproved requires 
timorous denial for same to establish a case of damages 
against the prosecuting agency. Though those who 
disregard the oath of office have the onus of prove to be 
fit to continue to discharge the trust reposed on them, yet 
the presumption of innocence of an accused is sacrosanct 
in any offence under Nigeria laws.  

The Court of Appeal in Wabara and 2 Ors v FRN
41

 
while commenting on section 53 (1) of the ICPC Act 2000 
held that the presumption of corruption is unconstitutional 
being odd with the requirement of section 36 (5) of the 
constitution. While I agree that accused persons as long 
as he remains guilty needs equal protection as other 
victims of crime or other accuser of its status, It is my 
humble submission that civil proof of probability by the 
accused to rebut allegation of abuse of office or failure to 
declare assets is allowed to prove that the property or 
assets acquired was not in contravention of the code.

42
 

Where a public officer asserts that he complied sub-
stantially with the code of conduct, he has the evidential 
burden of proving same. The tribunal takes judicial 
notice

43
 of the effortless confetti of guilt worn around by 

public officers. A public officer charged with offences 
relating to failure to declare his assets cannot be 
prevented from disputing the incorrectness by offering 
evidence like assets declaration form and or pay slips. 
Arguably where failure to declare assets is used in the 
counts, the mens rea of the offences charged is 
embedded and disclosed therein.

44
 It will whet the edge 

of venality if the guilt of an accused over failure to declare 
assets is on the prosecution. 

This burden of proof enunciated by the Act may be 
discharged as soon as the accused introduces acceptable 
evidence showing balance of assets and income or 
reasonable compliance with the code of the conduct.  
The burden of proof shifted on the accused does not 
violate existing law in our practice and the law of 
evidence, but proof as to any particular facts lies on that 
person who wishes the court to believe in its existence.

45
 

Similarly, even though an accused is presumed corrupt 
until the contrary is proved, breach of the code cannot be 
established by looking at only the charges or documentary 
exhibits tendered.

46
  In the case of Ereku v Queen,

47
 the 

court in one of the first corruption charges in Nigeria held 
that failure to call or explain the absence of a witness one 
who had been requested to do the bribery, receipt of 
which formed the subject matter of the count of corruption 
was fatal to the count. It is needful that petitioner or 
investigative officer in the bureau be invited to the tribunal 
to give evidence failure of which may render the allegation 
fatal and unproved. The accused with the leave of court 
will be allowed to adduce further evidence to rebut the 
evidence of the prosecution on a new issue arisen even 
after they both closed their case.

48
 

There are two distinct and frequently confused meaning 
of burden of proof. There is proof in the sense of 
introducing evidence  and  proof  as  a  matter  of law and  

 
 
 
 
pleadings (Buhari v INEC (2008). As regards the burden 
of proof in this Act, for the accused to discharge the onus, 
recourse will be made to the substance of the offence. 
Where the accused is charged of illegal accumulation, 
the item or facts constituting the ingredient of the offence 
are peculiarly within the knowledge of the prosecution 
and the burden of proving same lies on him

49
 inde-

pendent of the merit of the exercise. It is only at the 
discharge of this onus by the accused that the court 
would come to the conclusion that the alleged breach 
was not done with the aim of earning or accumulating 
wealth illegally or that the assets profile of a public office 
is not influenced by ill-wealth (Swem vs Dzungwe (1960). 
This position is neither trite nor arid but a basis of 
contemporary judicial precedence. With an élan of 
informed jurist in an arcane world of practice and 
procedure, Niki Tobi JSC in a paper titled „the rule of law 
and anti-corruption crusade in Nigeria (9

th
 Justice Idigbe 

Memorial Lecture held at Akin Deko Hall, University of 
Benin, on 6

th
 of August 2008) drove a comprehensive nail 

on the intractable ghost of onus of proof in anti – 
corruption cases. He has this to say; 
 
The burden of proof is on the prosecution to prove the 
guilt of the accused beyond reasonable doubt. The same 
cannot be said of section 3(2)(3)of the Money Laundering 
(Prohibition) Act 2004 which provide that individual and 
body corporate shall be required to provide proof of 
identity in money laundering related cases. The above 
principle is consistent with section 139 of the Evidence 
Act which provides that the burden of proof as to any 
particular fact lies on that person who whishes the court 
to believe in its existent. 

It is my sube4rd4344mission that the constitutionality of 
burden of proof on the accused is a mixed canvass of 
virtue and villain. Section 15 (3) of the Act save in limited 
exceptional cases is not inconsistent with the constitu-
tional presumption of innocence,

50
 since the discharge of 

the onus does not depend on proof beyond reasonable 
doubt or preponderance of evidence but on moral 
certainty or balance.

51
 A conviction of honour and good 

sense is sufficient, the accused need not establish a 
prima facie case of compliance to the code, evidence of 
reasonable or prospective compliance with the code 
should not be disregarded by the tribunal unless there 
are stronger proofs of evidence against it. 

Another justification for the onus of proof on the 
accused denotes that the tribunal cannot come to the 
conclusion only on the evidence of the prosecution to 
confirm the guilt of the accused. Since the tribunal is 
bound by its own rules there should be a fragile onus of 
disprove of facts within the knowledge of the accused. 
For instance false declaration and non compliance with 
the code is by their nature imputation of crime. The 
production of certified true copies of assets declaration 
form discharges and shifts the perennial onus of moral 
allegiance on the prosecution. Similarly, an allegation that  



 
 
 
 
a public officer is a cultist must require the prosecution to 
prove that the public officer promotes a cause or purpose 
that foster his or her personal or group interest without 
due regard to merit or fair play (Orji v Ugochukwu (2009). 
The reverse will culminate in breach of fair hearing and 
can vitiate the entire trial for non compliance with the 
rules of natural justice.

52
  

 
 
Non applicability of immunity in code of conduct 
tribunal proceedings 
 
Immunity is available for certain elected officers

53
 with the 

aim of ensuring that public officers are not distracted from 
performing their statutory roles with frivolous litigations. 
The proceeding of the code of conduct tribunal is allergic 
to immunity. In IMB Security PLC v Bola Tinubu

54
 where 

the court held that the defendant who was then a state 
governor was immune from legal proceedings.

55
 In the 

case of FRN v Kalu
56

 the accused was charged for 
breach of the code in his capacity as a serving governor 
of a state. The tribunal in her ruling dismissing the 
application held that the accused was not protected by 
the immunity clause in the constitution.

57
  

Breach of code, abuse of office or corruption is a crime 
against the state like other criminal offences and the 
perpetrators deserve no discriminatory persecution. Many 
public officers have by abuse of power so massively 
enriched themselves that they wield enormous social and 
political power and have become threat to stability of the 
nation‟s polity.

58
 For a country where the colour of her 

passport describes corruption
59

 and constant as the 
Northern star on the world corruption index(Igbinovia .P. 
Edobor 2003). A frail understanding of the scope of code 
of conduct may culminate in miscarriage of justice as 
corruption is breach of code but breach of code is not 
exactly corruption.  
 
 
Locus standi rule: Infraction on public interest 
litigation 
 
It is the Attorney-General of the Federation (AGF) or 
other officers in the ministry

60
 that has the locus standi to 

prosecute a case of breach of code of conduct.
61

 
Prosecution for offences under the Act will be deemed to 
be done with the consent of the Attorney General.

62
 The 

earliest case to establishing locus standi to institute 
action relating to code of conduct was in Nwankwo v 
Nwankwo.

63
 The fact of this case is that the parties were 

divorced couple and one of the matters in dispute was 
the proprietorship of a registered firm. When dispute 
arose the wife contended that since the husband is a civil 
servant by par. 2(b) of the 5

th
 Schedule to the 

Constitution, he should not engage or participate in the 
management and running of any private business, 
profession  or  trade.  The  Plaintiff  (wife)  asked   for  an  
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injunction restraining the husband from interfering in the 
management of the firm. The Supreme Court held that 
the constitution do not create a private right or interest for 
which the plaintiff could claim a relief. 

The people‟s involvement in the fight against corruption 
has numberless legal and administrative bottleneck (The 
Guardian, Tuesday, August. 21, 2007). Any law that 
restricts the participation of the people in the process of 
judicial resolution aids corruption and judicial abuse.

64
 It 

leaves adjudication in the hands of politically constrained 
public authorities which may be tempted to priotize public 
interest litigation according to logistics and political 
selection. In Nwankwo’s case, despite the justiceable 
claim, the plaintiff was restrained by statute.

65
 The legal 

issue around conflict of interest was unanswered owing 
to want of standing. It is reiterated that by par. 2(b) of the 
5

th
 Schedule to the Constitution that no private citizen can 

enforce a right under the Act against a public officer. I am 
tempted to state assiduously that the plaintiff satisfied the 
traditional standi doctrine under the Act. There is no 
dispute as to the fact that there was mixed fund between 
the parties, also that the transaction between the parties 
was contractual and statutory

66
 and lastly that the interest 

of the plaintiff was higher and greater above that of the 
general public.

67
 Therefore the right of the plaintiff to sue 

to protect his interest is not only unassailable but the 
established injuries by the plaintiff also demand a 
remedy.

68
 Seeing that the plaintiff raised issues which 

deserve judicial resolution, par. 2(b) of the 5
th
 Schedule to 

the constitution is ultra vires as same made the private 
rights of the plaintiff vulnerable. Any statute or part of it 
that inhibit a legitimate interest in obtaining a decision 
against an adverse party in public law related 
proceedings can be declared unconstitutional by the 
court.

69
 

The constitutional priority that citizens observe the law 
should require the tribunal to enforce the law whenever 
she is seized of proceedings which establish that a public 
officer has disregarded the code of conduct; because all 
citizens have unpliable interest in being loyal and 
promoting rule of law. To permit no one to claim is to 
simply allow possible illegality to continue. As far as 
Nwankwo‟s case is concerned, the option open to the 
tribunal was to strike out the paragraphs challenging 
proprietary rights of the claimant

70
 and decide the 

constitutional issues bothering on the code of conduct for 
public officers. 
 
 
RECOMMENDATION  
 
The Act bestowed the tribunal with the sole duty of 
determining the rights and duties of parties where the 
need arises. The law encourages the bureau to “cabalize” 
the process and effectively frustrate any interested party 
in code of conduct related proceedings. Enforcement of 
code  of  conduct  for  public  officers  in  Nigeria  has  a  
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widespread anti- people status. Striking features of 
countries were assets declaration is a culture is that the 
tribunal or courts have become an important arena for the 
pursuit of economic rights for developmental outcomes 
with lenient criteria for locus standi. This scum provision 
is undemocratic, satanic and a threat to right of access to 
court in the constitution.  
 
 
CONCLUSION 
 
The space should be widened to allow individuals file a 
case against a public officer in the code of conduct 
tribunal for cases relating to breach of the code. The right 
to access the tribunal should depend on the grant of 
leave by same upon the receipt of petition and disclosure 
of evidential proof. This will obviously sieve the wasteful 
petitions which could scoop the judicial process of its 
resources. The restriction of access to the tribunal at the 
detriment of individual with a cognizable interest is fatal to 
a regime committed to instilling discipline in public 
service. The constitutional priority that citizens should 
observe the law requires court or tribunal to enforce the 
law by ensuring adequate number of judicial officers in 
each tribunal in various states for effective and timely 
running of proceedings. 
 

The onus of proof on a public officer knocks off the 
bottom out of natural justice in the Act. The Act should 
replace onus of “prove” with “disprove”. The sublime 
effect of this adjustment is that even in the absence of the 
accused, the tribunal cannot come to the conclusion only 
on the evidence of the prosecution to confirm the guilt of 
the accused. To discharge this onus of “disprove” of 
moral uncertainty it will be sufficient that the accused 
deploy circumstantial evidence which may be slender but 
compellable. A measure of proof by the accused is 
inevitable for an anti-corruption effort to flounder notice-
ably. For the trial proceeding in the tribunal to be balance, 
the onus on the accused should be that of disprove which 
undoubtedly is canonical and will wear down the 
resistance of the accused but will not play down on its 
constitutional protection. 
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Well known to construction industry contracts are disputes such as unresolved claims and are inimical 
to achieving project objectives. This has attracted provision of dispute resolution clause in contractual 
agreements such as Arbitration clause aimed at resolving any emerging dispute. However, the issue of 
challenge of jurisdiction (powers) of the arbitrator(s) remains a reoccurring determination in Nigeria 
courts. Considering arbitral agreements/ clause in domestic perspectives, the paper reviewed provisions 
of Nigerian Arbitration and Conciliation Act, (ACA) 1988, some other relevant laws and decided court 
cases as related to determinants of arbitrator(s’) jurisdiction. It discovered that interplay of several 
factors including principle of parties’ autonomy; project specific characteristics, complexity of 
construction etc are essential determinants. The paper however concluded that it may be complex to 
enlist determinants for jurisdictional powers of arbitral panel but recommended that basic requirements 
should not be far from those provided for by the national arbitration law and the characteristic of 
construction project contract and environment, while contracting parties must have in view court 
decisions on construction industry market in drafting arbitral agreements. 
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INTRODUCTION 
 
The dynamic and uniqueness of typical construction 
industry projects is their being conditionally contractual, 
complex and lengthy which makes them vulnerable to 
risk variables and disputes inimical to the project objec-
tives (Ojo and Akinradewo, 2011). By this, many projects 
have failed due to many factors including unresolved 
disputes between contracting parties: or due to actions of 
the parties or breach of any silent conditions of the 
contract (Ojo, 2008).  

This, often than ever, has attracted the practice that 
contractual agreements now reasonably contemplate 
dispute between parties hence, dispute resolution clauses 
are couched into such agreements.  Bryan et al 

1
 opine 

that this allows parties the ability to plan early for possible 
disputes and the flexibility to customize the most time- 
and cost-effective resolution process for their cases, 
hence diminishing the effects of those disputes on the 
project when and if they occur.  
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However, in carrying out this term of contractual 
agreement, arbitration amongst other non-adversarial 
Alternative Dispute Resolution (ADR) mechanisms has 
taken the lead in employment (Kolawole Mayomi,2010). 
Accordingly, proviso Nigerian Arbitration and Conciliation 
Act, 1988.Cap A18 Vol.1, Law of the Federal Republic of 
Nigeria, 2004, (ACA, 1988)

2
 

,
 (Orojo and Ajomo ,1999), 

an agreement in which two or more persons agree that, 
in respect of future disputes or of existing disputes, 
between them be decided in a legally judicial and binding 
manner by one or more persons of their choice, such 
express statement couched into a commercial agreement 
with specific mention of arbitration as a method of dispute 
resolution or a reference to a statute making it mandatory 
to arbitrate in the event of a dispute amount to Arbitration 
Agreement /clause. This is in tandem with the principle of 
parties’ autonomy. Arbitration is appellate to other ADR 
methods especially where multi-tiered Dispute Resolution 
mechanism is agreed.   

However, despite the avalanche of Arbitration 
Agreement/clause in contract agreements, the issue of 
challenge of jurisdiction of the arbitrator(s) remains a 
reoccurring dispute for determination in Nigerian courts

3
.  

For instance, if the arbitrators sought to resolve an issue 
beyond their competence, they could be restrained from 
doing so by the courts on the plea of any of the parties: 
though, likewise, the courts recognized that arbitral 
panels possessed an inherent power to determine their 
jurisdiction. Arbitral Jurisdiction has severally and diver-
gently been viewed across provisions of various national 
laws and institutional rules

4,5
. However, common to all is 

that, jurisdiction is the Arbitrator(s’) authority to decide a 
dispute; jurisdiction confers powers on the arbitrator(s) to 
arbitrate and often availed by the parties. It is therefore a 
truism that jurisdiction is related and central to any 
judicial proceeding and to building and sustaining 
confidence of the disputants in adjudicatory system like 
arbitral proceeding.  

The question of jurisdiction is typically 
6
a preliminary 

matter for the arbitral tribunal to determine. This means 
whether it is valid and whether the dispute lies within the 
scope of the arbitration agreement. Or whether as a 
matter of construction of the arbitration agreement, a 
tribunal possesses the jurisdiction to hear a dispute.  
Another challenge to the issue of jurisdiction is to 
foreclose whether the possibility of lack of jurisdiction is 
sufficient to rob the trail of minimum requirement of fair 
play and fair hearing. Or, by extension whether the result 
of lack of jurisdiction makes an award a nullity

7
. Therefore, 

whenever there is challenge of judicial (arbitral) juris-
diction, such affords adroit and judicious determination 
devoid of favor and acrimony.  

Following from the foregoing, to promote a hitch – free 
process, what then are the determinants of jurisdiction in 
arbitral proceeding in view of the Arbitration and 
Conciliation Act, 1988.Cap A18 Vol.1, Law of the  Federal  

Ojo          25 
 
 
 
Republic of Nigeria, 2004, case laws and literal reasoning 
of the courts and authorities? This paper intends to 
identify determinants of jurisdiction in arbitral proceeding 
as applicable to construction contract dispute particularly 
in construction contract arbitration agreements. The signi-
ficant of this study is premised on the weight attached to 
jurisdiction by ACA

8
. 

 
 
Overview of arbitration and arbitral agreements 
  
One important issue is that most commercial transaction 
agreements like construction contracts often reasonably 
contemplate dispute between parties. Hence dispute 
resolution clauses are couched into such agreements 
and a mechanism apart from litigation often adopted is 
Arbitration.  

Arbitration (as means of Alternative Dispute Resolution 
(ADR)) is an adjudicatory process or a private legal 
technique for the resolution of disputes outside the 
courts, in which a neutral third party (a person or a panel) 
is empowered to decide disputed issues, referred to it , 
after hearing evidences and arguments from the parties. 
Though Arbitration may be voluntary (based on principle 
of parties autonomy) that is, where the parties agree to 
use it or it may be mandatory, it is  the exclusive means 
available for handling certain disputes in consideration of 
some factors. Arbitration is applicable under the ACA

9
, 

Trade Disputes Act Cap.T8 Law of the Federation of 
Nigeria (LFN), 2004; Nigerian Investment Promotion Act 
Cap.N117 LFN), 2004 in Nigeria and are suitable 
examples.  

In Nigerian commercial context, arbitration is now being 
preferred to litigation largely owing to the limited 
jurisdiction and enforceability of court judgments

10
. This is 

evidential in the growing number of Arbitration bodies 
relevant to national and international arbitration that are 
based 

11
 in Nigeria. This does not list or delimit matters 

which are not capable of settlement by arbitration. An 
arbitration agreement is an agreement where the parties 
consent to have disputes arising from or related to their 
contract submitted to arbitration (Susler O.2009). 
Arbitration agreements are thus contractual in character. 
However, under the separability principle, almost in every 
legal order including Nigeria, an arbitration clause which 
forms part of a contract is treated as an agreement 
independent of the rest terms of the contract 
agreement

12
,
13

 and a decision that the contract is null and 
void shall not entail ipso jure the invalidity of the 
arbitration clause.

14
 But an exception to this, in certain 

limited cases example fraud, the arbitration agreement 
may be declared invalid on the same grounds as the 
wider contract.

15
  

However, where arbitration agreement is not expressly 
availed, it can be implied- an ad hoc dispute resolution 
agreement  inferred is usually call submission agreement.   

http://en.wikipedia.org/wiki/Alternative_dispute_resolution
http://en.wikipedia.org/wiki/Alternative_dispute_resolution
http://en.wikipedia.org/wiki/Law
http://en.wikipedia.org/wiki/Dispute
http://en.wikipedia.org/wiki/Court
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Some dispute resolution institutions have suggested 
standard clauses to ease the hassles of dispute resolution 
clause

16
 since a one – off clause/agreement cannot 

suffice for all types of disputes. ACA (1988) Section 1 
(1a) expressly mandates that arbitration agreement must 
be written, in the language best understood by the 
parties, and signed by the parties, hence intention to 
arbitrate become apparent and sacrosanct. Generally 
Commercial disputes arising under valid arbitration 
agreements are arbitrable.  

 
 
Jurisdiction: Its essence and exigency  
 
Jurisdiction of the arbitral Tribunal has been a crux of 
interest. Unlike the public law system where jurisdiction 
has also been emphasized

17
 but premised on the con-

stitutional right to seek redress in Court
18

, which gives the 
Court the power to hear and determine any questions as 
to the civil rights and obligations of a person and between 
persons

19
, hence the premised of jurisdiction of the court 

system. The Nigeria ACA (1988) in sections 12 and 13 
essentially requires the arbitral tribunal to possess 
jurisdiction that is authority to decide a dispute. 

In the case between Nigeria National Petroleum Cor-
poration (NNPC) v Clifco Nig Ltd (supra), Rhodes-Vivour 
JSC succinctly described jurisdiction in judicial pro-
ceedings thus; 
 
Jurisdiction is the heart and soul of a case. No matter 
how well a case is conducted and decided if the court 
had no jurisdiction to adjudicate, the whole exercise would 
amount to a nullity and mere academic exercise. 
 
The tribunal’s jurisdiction describes its authority or power 
to decide a dispute (Alexander, 2006). Hence, pursuant 
to ACA, 1988, some examples of Powers of the Arbitrator 
are not limited to: 
 

i. To rule on his own jurisdiction – Section 12(1) 
ii. To order interim measures of protection in respect of 
the subject-matter of the dispute – Section 13 
iii. To determine the procedure to be adopted in the 
arbitral proceedings – Section 20 
iv. To administer oaths, take affirmations – Section 20(5) 
v. To appoint experts – Section 22 
vi. To determine the language of the arbitral proceedings 
– Section 18 
vii. To record a settlement in the form of an award – 
Section 25 
 

The importance of jurisdiction has largely orchestrated 
most arbitration statutes and institutional rules to provide 
for the arbitrators to render a preliminary award on 
jurisdiction

20
. That is, the arbitral tribunal or panel to 

determine whether  it is valid and whether the dispute lies  

 
 
 
 
within the scope of the arbitration agreement or whether 
by the arbitration agreement, a tribunal possesses the 
jurisdiction to hear the dispute. This strengthens the 
theory that parties are more likely to be acting in good 
faith with legitimate concerns about the arbitrators’ 
jurisdiction and ultimate awards. Beside this is based on 
the principle of competence-competence, meaning that, 
arbitrators are empowered to rule on their own jurisdiction. 
 
 
Challenge of jurisdiction in arbitral proceeding 
 
It is not uncommon to find disputant through their 
counsels filing applications seeking arbitrators to dis-
qualify themselves from commencing a case or from 
further participation in a proceeding on grounds of 
likelihood of lack of jurisdiction. When this occurs, what is 
the position of the law?  

Actually, jurisdiction is a threshold matter and a 
question of law. There seem to be a universal position of 
the law that the issue of jurisdiction can be raised at any 
stage of the proceedings, in the court of first instance, on 
appeal and even in the Supreme Court

21
. However, this 

rule seem vacated in the NNPC v Clifco Nig Ltd on issue 
1 for determination premised on the provision of 
ACA(1988) section 12(3) thus;  
      In any arbitral proceedings, a plea that the arbitral 
tribunal, (a) does not have jurisdiction may be raised not 
later than the time of submission of the points of defence 
and a party is not precluded from raising such a plea by 
reason that he had appointed or participated in the 
appointment of an arbitrator and (b) The arbitral tribunal 
may in either case admit a later plea if it consider that the 
delay was justified. 

In that case, His Lordships concord with the lead 
judgement

22
 delivered by Rhodes-Vivour JSC that; 

 
“the interpretation of the above and the position of the 
issue of jurisdiction in arbitral proceedings is that 
jurisdiction to hear and determine a dispute is raised 
before the arbitral panel within the time stipulated in the 
arbitral Act. It can only be raised after the stipulated 
period if the arbitral panel finds reasons for the delay 
justified. An appeal on the issue of jurisdiction can be 
entertained by the High Court provided there was no 
submission to jurisdiction. A party who did not raise the 
issue of jurisdiction before the arbitral panel is foreclosed 
from raising it for the first time in the High Court. The 
reason being that the foundation of jurisdiction in an 
arbitration is submission.” 
 
It will not therefore be in the extreme to assert that lack of 
jurisdiction may result in judicial bias (Iwilade Akintayo 
2012). And judicial bias is a serious judicial mishap

23
-an 

act of partiality. Hence, it is trite that justice must be 
enshrined  in  confidence of not only of the disputants but  



 
 

 
 
 
 
that of a reasonable and right-minded person. 
 
 

Factors determining jurisdiction in arbitral 
proceeding 
 
The position of the law applicable in the regular courts as 
related to jurisdiction seems largely in variance to and 
does not apply to arbitral proceedings. For instance, 
section 12(1) of the ACA(1988) Act governs the issue of 
jurisdiction in arbitral proceedings in Nigeria. The 
Arbitrator is only authorized to exercise the jurisdiction 
and powers by;  
 
 

Details of the provisions of arbitration agreement 
 

By the arbitration agreement, the parties mutually granted 
this authority to a tribunal and excluded state courts. 
Hence, the foundation of jurisdiction in arbitration is the 
voluntary submission by the parties to arbitrate

24
.  This is 

in accord with the contractual doctrine of parties’ 
autonomy with national and international supports.

25
 

Following from this, a one – off clause/agreement cannot 
suffice for all types of disputes but every arbitration 
agreement become unique and must be of large extent to 
address statutory requirements and essentialities on 
arbitration, capable to prognosis any dispute (Ojo and 
Akinradewo 2011). The requirements for a valid arbitration 
agreement can be distilled from the provisions of the 
ACA:  
 

i. The arbitration agreement must be in respect of a 
dispute capable of settlement by arbitration under the 
laws of Nigeria

26
.  

ii. The parties to the arbitration agreement must have 
legal capacity under the law applicable to them

27
.  

iii. The arbitration agreement must be valid under the law 
to which the parties have subjected it or under the laws of 
Nigeria

28
.  

 

Apart from above, arbitration agreement for construction 
contract agreement ought to incorporate; 
 

i. the place (or seat) of arbitration,  
ii. language of arbitration,  
iii. Composition (number of arbitrators)

29
,  

iv. Appointment and qualifications of Arbitrator(s)
30

. 
v. Statutory Governing law or rules of institution etc.  
 

These elements in the arbitration agreement would 
ensure that the parties have good measure of control and  
autonomy and hence arbitrators’ ease of determination of 
jurisdiction. 
 
 

Issues conferred on the arbitrator(s) by the parties 
 

This is the dispute at hand to resolve. For example, claims  
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relating to contract, delay, variation, fluctuation and com-
mon law issues are common sources of construction 
dispute in Nigeria

31
. Hence, disputants confer on arbitral 

tribunal to determine in event of their occurrence. How-
ever, if the arbitrator(s) seek to or delve into extraneous 
issues beyond the pleas of the parties, it amount to not 
only exceeding its bounds and out of jurisdiction

32
 but 

could be restrained from doing so by the courts. This 
position is aptly reinforced by Nigerian law.

33
 

 
 
Matters conferred by statutes and the law 
 
The scope of the supervening law or rules clearly impli-
cates the arbitrators’ jurisdiction.  For example, Arbitrators 
have no jurisdiction over issues the parties did agree, and 
otherwise upon those procedures not included within 
arbitration agreement (Alan S. Rau

 
2003). This rule is not 

premised in the main arbitration agreement, but rather on 
the arbitration statutes, rules/guidelines or laws of the 
state or institutions where the arbitration is held (known 
as lex arbitri or the seat) and perhaps laws of any 
jurisdiction where the agreement will be enforced. 

Under the ACA, where the parties otherwise agreed, 
the arbitrator is at liberty to determine such issues related 
to its jurisdiction thus;  
 
i. the place (or seat) of arbitration

34
,  

ii. language of arbitration
35

,  
iii. Arbitration Rules for example power to determine 
admissibly, relevance, materiality and weight of any 
evidence placed before it

36
. 

iv. Conduct of arbitral proceedings
37

 
v. appoint one or more experts

38
 

vi. Make an Award
39

. 
 
 
Intervention of the courts   
 
Under the Nigerian law, arbitral jurisdiction can be 
conferred by the intervention of the court. This is achieved 
where the parties refer to the court to derive powers as 
may be conferred by the applicable laws. Specifically, 
court in exercising its power of appointment of 
arbitrators

40
, the arbitral panel concomitantly assume 

jurisdiction. However, the section laid responsibilities on 
the court to give due regard to; 
 
i. qualifications of arbitrator, 
ii. reference to arbitration agreement and 
iii. other considerations 
 

In order to ensure independence and impartiality of 
arbitral proceeding. The strength of this jurisdiction is that 
the decision of the court is immune from appeal by any of 
the parties

41
.  This may be largely because the determi- 

Nation  of  the  merit  of  application  of   determination  of 
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jurisdiction can only be lawfully made and particularly to 
the standard imagination of a reasonable man.  
 
 
Case test of selected arbitration agreements in 
construction contracts 
 
With more local and international construction projects 
coming up in and into Nigeria due to liberalization 
policies, contract agreements and particularly, dispute 
resolution agreement is becoming sophisticated and local 
practices – in the use of Standard Form of Contract 
Conditions - may be threatened, given way to bespoke 
contract. From the forgoing, this paper examines the 
provisions of two selected Arbitration Agreements in 
Construction project Contracts as shown in Case 1.  

The construction project is for the fabrication of flare 
Scrubber, a compartment part of an oil platform. The 
parties, Chevron Nigeria Limited and Nigerdock Nigeria 
Plc, are major companies in Nigerian oil and gas sector. 
No dispute ensued between the parties in the contract.  
However, from this dispute resolution agreement, as 
agreed by the parties, the jurisdiction of the arbitrators 
can be derived. The agreement also elucidates on 
requirements and essentialities on arbitration, in terms of 
anticipated dispute and conferred power on Arbitrator, 
mandatory procedures and duration prior arbitration, seat 
and language of proceeding, the governing law, number 
and appointing body of Arbitrator and limitations of 
powers of award etc capable to prognosis any dispute. 
Precisely, sections15.1, 15.2 and 15.3 A, B and E are the 
major determinants of arbitral jurisdiction in this contract. 

Standard Form of Building Contract of Nigeria (1990) is 
a major contract in use in Nigeria’s building construction 
industry (Case 2). In fact, a large number of parties adopt 
it without any amendment. This clause implicitly, as often 
adopted and agreed by parties, confers Issues on the 
Arbitrator (details the natures and characteristics of 
dispute) admissible for arbitration; mandatory procedures 
and the qualification, quality, number and appointing 
authority of the arbitrator; the governing law regardless of 
seat of Arbitration and limit of powers of award. However, 
the clause is silent and irresponsive to language of 
proceeding, seat of arbitration and duration prior arbitral 
proceeding.  While it can be said that the jurisdiction of 
the arbitrator derived from this clause, the clause stands 
controversial and capable of engendering challenges to 
jurisdiction if employed for transnational construction 
project.  

The project entails Renovation of Health Centre for the 
benefit of the communities within Ikaram-Ibaram cluster 
villages. UNDP adopted this standard clause under this 
contract (Case 3). Though no dispute ensued, however, 
the clause unconditionally, adopted and agreed to Arbi-
tration as the method of dispute resolution (details the 
natures  and   characteristics   of   dispute)   with  specific  

 
 
 
 
reference to UNCITRAL as the governing law, yet regard-
less of seat of Arbitration and limit of powers of award. 
This clause is mute on issues like language of pro-
ceeding, seat of arbitration; but indicated duration or prior 
arbitral proceeding. The jurisdictional power of the 
arbitrator derived from this clause, appears weak and 
vulnerable to engendering challenges to transnational 
construction project disputes resolution. 

Table 1, distils out in comparism basic requirements of 
ACA, 1988 and the provisions in the dispute resolution 
clauses case studies. This comparative review depicts 
interplay of several factors and interfering of common law 
jurisdiction order. These include principle of autonomy of 
the parties, project specific characteristics, complexity of 
construction and parties etc. In Case two and three, it can 
be depicted to be grossly deficient of the requirement of 
Nigeria Arbitration and Conciliation Act, 1988, while case 
one seeming flexibility comes concomitantly with tint of 
far preference for foreign laws and regulations. This 
divergence only showcases privacy and flexibility in 
adoption of Arbitration in dispute resolution for commercial 
contracts like the construction contract business. 

The import and perhaps implications of the above is far 
reaching. An arbitrator on panel of contracting parties 
using Case Two stands vulnerable to more grievous risk 
of lack of jurisdiction in case of any dispute. This can be 
infer from gross deficiencies by non-compliance with 
ACA, 1988. Though, this might be subsumed during pre-
trial of the arbitral proceeding. 
 
 
CONCLUSION AND RECOMMENDATION 
 
As attractive as arbitration might be to investors in the 
emerging Nigeria construction and infrastructure market, 
issue of disputes which seems to characterize the                                                                                                                                   
construction industry is very significant to consider. 
Moreover, the jurisdiction of the arbitrator in determining 
and resolving disputes is essential- useless there is 
jurisdiction, the Arbitrator has no powers. Determining the 
jurisdictional powers of the arbitral panels seems clear-
cut except for the entrenched inhibiting factors and its 
attendant limitations, making the issues seeming more 
complex. The complexity is orchestrated by determinant 
factors ranging from party autonomy, divergent provisions 
of arbitration agreement, Issues conferred by the parties, 
matters conferred by statutes and the roles of national 
and international laws, rules and conventions including 
the various approaches of national courts across common 
law jurisdictions. 

From this vague position, it may be difficult to enlist 
model determinants hence the jurisdictional powers of 
arbitral panel may remain a complex one. However, it is 
recommended that basic requirements should not be far 
from those provided for by the national arbitration law. 
Beside   further   suggest    that    the   rest   determinants   
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Case 1.  Construction, Loadout and Transportation of Flare Scrubber, Jisike ,Nigeria.  
 Between Chevron Nigeria Limited and Nigerdock Nigeria Plc. 

 
 
 

35. Arbitration 
35.1 Provided always that in case any dispute or difference shall arise between the Employer or Architect on his behalf 
and the contractor, either during the progress or after completion or abandonment of the works as to the construction of 
this contract or as to any matter or thing of whatsoever nature arising there under or in connection therewith (including 
any matter or thing left by this contract to the discretion of the architect) or the withholding by the architect of the 
certificate to which the contractor may claim to be entitled or the measurement and valuation mentioned in clause 
25,26,32 and 33 the same shall not be allowed to interfere with or delay the execution of the works but either party shall 
forthwith give to the other notice in writing of such dispute or difference and such dispute or difference shall be and is 
hereby referred to the arbitration and final decision of a person to be agreed between the parties to act as arbitrator. 
Such a person shall be an experienced professional in the construction industry or failing agreement, a person 
appointed (at the request of either party) by the President of the Nigeria Institute of Architects (NIA). 
35.2 The award of such Arbitrator shall be final and binding on the parties. 
35.3 Whatever the nationality, residence or domicile of the Employer, contractor, any subcontractor or supplier or the 
Arbitrator and whatever the works or any part thereof are situated, the law of the Federal Republic of Nigeria shall be the 
proper law of the contract and shall apply to any arbitration under this contract whatever the same or any part of it shall 
be conducted.  
 

 

Case 2: Standard Form of Building Contract of Nigeria (1990), Clause 35. 
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13.2 Arbitration 
 Unless, any such dispute, controversy or claim between the Parties arising out of or relating to this Purchase Order 
or the breach, termination or invalidity thereof is settled amicably under the preceding paragraph of this Section within sixty 
(60) days after receipt by one Party of the other Party's request for such amicable settlement, such dispute, controversy or 
claim shall be referred by either Party to arbitration in accordance with the UNCITRAL Arbitration Rules then obtaining, 
including its provisions on applicable law. The arbitral tribunal shall have no authority to award punitive damages. The 
Parties shall be bound by any arbitration award rendered as a result of such arbitration as the final adjudication of any such 
controversy, claim or dispute. 

 

Case 3: United Nations Development Programme (UNDP): Renovation of the following Health Centers for the Ikaram/Ibaram MVP, Ondo 
State Clause 13.2 

 
 
 

Table 1. Comparism of basic requirements for arbitral panel jurisdiction. 
 

 

 

Requirements as per ACA, 1988. 

Level of compliance 

Case  one Case two Case three 

1 The place (or seat) of arbitration YES NO NO 

2 Language of arbitration YES NO NO 

 
arbitration Rules e.g. power to determine admissibly, 

   

 
relevance, materiality and weight of any evidence. NO NO YES 

3 Conduct of  arbitral proceedings YES NO NO 

4 Appointment of  experts/witness YES NO NO 

5 Make an Award and Strength of Award YES YES YES 

6 Composition of Panel(Number of Arbitrators) YES NO NO 

7 Qualifications of arbitrator NO YES NO 

8 Reference to arbitration agreement YES YES YES 

 
 
 
depends on the circumstances of construction project 
and contract characteristic, project environment, con-
tracting parties having in view  the interplay of the several 
factors mentioned and the gamut of the construction 
industry market. 
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Broadly speaking elements and principles of human rights are incorporated in teachings of the most 
religions of the world including Buddhism. Notion of a right is very much there in Buddhism. The 
elements incorporated in social message of Buddha are part and parcel of modern day principles of 
human Rights incorporated in many international declarations, covenants, protocols and constitutions 
of most of the countries of today. Buddha succeeded in discovering the antidote of all sufferings in the 
form of Dhhama, a collection of very simple and clear elements of natural truth for the restoration of 
human rights and fundamental freedom. There is intimate and vital relationship of Buddhist norm of 
Dhamma with that of human Rights. Buddhism subscribes to universal human rights concept and all 
the articles of universal declaration of human rights (UNDHR) are in harmony with early Buddhist 
teachings in letter and spirit. Human Rights as construed in the modern era are compatible with 
Buddhist ethics. Certain values embodied in the notion of right are better served by the notion of right 
in the Noble Eight fold Path given by Buddha. Human rights notion is an extension of human nature. 
Buddhism indeed is supreme law of all laws existed so far in the province of human right protection 
and fundamental freedom. Duties and rights are correlative and reciprocal. Buddhism is as such 
committed to the cause of human rights. 
 
Key words: Buddhism, human rights, Dhamma of Buddha, duties and rights. 

 
 
INTRODUCTION 
 
It is contended that Buddhism concerns more with other 
issues than Human Rights. Moreover, concern for human 
rights is a post religions phenomenon which has more to 
do with secular ideologies and power politics than religion 
and therefore it is unreasonable to accuse Buddhism of 
neglect in this area. Also much of the Buddhist literature 
remains untranslated, hence there may be hidden trea-
sures still undiscovered in this area and many elements 
of human rights could be found in Buddhism. 

By meaning right is objectively true or right or straight 
or upright which is applied metaphorically in a moral 
context. The primary moral sense of right  was a standard 

or measure for conduct. Right indicates right morally, 
straight or true that meets the standard of rectitude or 
rightness. In other way, it is something done by a person 
because it is his right or it is done because the person 
has right to do it. Hence, even if right things are incur-
porated in religious philosophy that means those right 
things are also rights of the person. Broadly speaking 
elements or principles of human rights are incorporated 
either expressly or impliedly in teachings of the most 
religions of the world including Buddhism. Transition of 
moral use of right to the notion of right for personal 
entitlement  took  place  in  the West in form of watershed
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that happened during the late middle Ages. It was the 
concept of natural rights then that got evolved towards 
the end of Seventeenth century as reported by John 
Locke. Earlier, use of this connotation was in Thirteenth 
century and Grotius used it in Seventeenth century. 
Modern use of right emanated in Hobbes writings in the 
middle of seventeenth century. Natural rights are in 
alienable and have not been conferred on person by any 
judicial or political entities and hence someone cannot be 
deprived of his/her rights by these or other entities. 
Concept of natural Rights of Seventeenth and Eighteenth 
centuries culminated in the notion of human Rights of 
eighteenth Centuries that continues to prominence in 20

th
 

and 21
st
 Centuries. 

It is historical process through which concept of human 
rights evolved. Moreover the idea was not entirely new 
and there has been influence of Christian doctrine on it in 
many respects too. Also philosophical justification of 
Human Rights has been found in other philosophies and 
religions including Buddhism (Demien 1995). The basic 
concept of human rights envisages right as something 
personal to individual, it may be thought of as something 
an individual has.  

By definition, Right is benefit which confers upon its 
holder either a claim or liberty. Modern concept of human 
rights is however many faceted concept.  In metaphorical 
and moral sense right word is seen in Buddhist as well as 
other languages. However, in Pali there is no word that 
actually conveys idea of rights, as subjective entitlement. 
But the notion of rights may be distributed among a 
variety of terms in Buddhist languages, as in Latin 
language it could be librettos, jurisdictio, dominium etc. 
Also cultures may depict concept of rights without having 
vocabulary which expresses the concept. Thus, concept 
may be used rather than have it in words and persons 
might have used the concept of right without explicitly 
having a single word for it. Like English terms right and 
duty are translated as ought, concept of right may exist 
where a word for it does not. Dharma in Buddhism 
conveys what is right and just in all contexts and from all 
perspectives. The word Religion according to Dr. 
Ambedkar is an unidentified word with no fixed meaning 
and that is because religion has passed through many 
stages. The concept of each stage was called religious 
thought. The concept at one stage has not had the same 
connotation which it had in the preceding stage. Its 
meaning is likely to differ in the succeeding stages. The 
concept of religion was never fixed but it varied from time 
to time. Similarly the concept and scope of Human Rights 
is ever changing. It is dynamic and liberal in nature and 
wider in its scope. 

As Buddha and Buddhism is concerned, anything that 
does not relate to man’s welfare cannot be accepted to 
the word of Buddha. According to Buddha, his Dhamma 
(religion) had nothing to do with God and soul. His 
Dhamma   has   nothing   to   do   with   life    after   death  
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(Ambedkar 1984, 1992). The Centre of Dhamma is man 
and relation of man to man in his life on earth. The world 
is full of suffering and to remove this suffering from the 
world is the only purpose of Dhamma. Nothing else is 
Dhamma. According to Dhamma if every person followed 
the path of purity, the path of righteousness and the path 
of virtue, it would bring end of all sufferings. According to 
path of purity the principles recognized by it are: Not to 
injure or kill, not to steal or appropriate to one self-
anything which belongs to another, not to speak untruth, 
not to indulge in lust, not to indulge in intoxicating drinks. 
According to the path of Righteousness there are eight 
constituents called Ashtang Marg that is, (i) Right look (ii) 
Right Intension (iii)Right Speech (iv) Right Action (v) 
Right Effort (vi) Right Means of Livelihood (vii) Right 
Mindfulness  and (viii) Right Concentration. According to 
Buddha the path of virtues meant - (i) Sila (moral tem-
perament, not to do evil), (2) Dana ( giving ones 
possessions even one’s life for the good of others), (3) 
Uppekha ( detachment from indifference), (4) Nekkhama 
(renunciation of the pleasure of the world), (5) Virya (right 
endeavor), (6) Khanti (is forbearance, not to meet hatred 
by hatred), (7) Succa (is truth in speech and never to tell 
a lie), (8) Adhithana (resolute determination to reach the 
goal), (9) Karuna (loving kindness to human beings), (10) 
Maîtri (fellow feeling to all living beings)  Anand, (2002).  

According to some Samadhi is Buddha’s principle 
teaching or Vippassana, is his main teaching, to some it 
is metaphysics, mysticism or selfish abstraction from 
world, to some it is systematic repression of every impulse 
and emotion of the heart. This divergence of views is 
astonishing. On the other hand many consider that 
Buddha gave a social massage through his dhamma. 
The massage include, teaching of Ahinsa (nonviolence), 
peace, justice, love, liberty, equality and fraternity etc. 
which clearly and conclusively indicate that Buddha very 
much gave a social massage through his teachings. The 
elements incorporated in his social massage are part and 
parcel of modern day principles of human Rights incur-
porated in many international declarations, covenants, 
protocols and constitutions of most of the countries of 
today. According to him Dhamma means Dhammawhich 
is not Adhamma and which is Sadhamma. Dhamma 
means to maintain purity of life, to reach perfection in life, 
to live in Nibbana (that means idea of happiness of a 
sentient being, when in Samsara (when alive), exercise 
of control over the flames of the passions which are 
always on fire. Unhappiness is the result of greed and 
greed is the bane of life of those who have as well as of 
those who have not. Nibbana is another name of 
righteous life. To give up craving, to believe that all com-
pound things are impermanent, to believe that Karma is 
the instrument of moral order. This also means belief in 
supernatural, belief in God, belief in soul, union with 
Brahma is a false Dhamma, belief in sacrifices, belief 
based on speculation, is not Dhamma, belief in infallibility 
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of books of Dhamma is not Dhamma. According to 
Buddha Saddhamma among other things include making 
the world a kingdom of Righteous, making learning open 
to all, breaking down barriers between man and man, 
worth and not birth is the measure of man. Dhamma to 
be saddahmma must promote equality between man and 
man. It is Saddhamma when it touches Maitri (love for 
living beings). Dhamma to be Saddhamma must pull 
down all social barriers. As to Buddha’s sense of equality 
and equal treatment is concerned, he never claimed any 
exception and whatever rules the Blessed Lord made 
were voluntarily and willingly accepted by him and 
followed by him as much as by the bhikkhu. 

United Nations conceived the philosopthy of the 
protection of human rights and fundamental freedom as a 
reaction of international community against holocaust 
created in the World War II. Preamble to the UN charter 
reaffirms faith in fundamental human rights and in the 
dignity and worth of human person, in the equal rights of 
men and women. Spiritual horizon of India was under 
cloud when Prince Siddharth (Buddha) was born. Huma-
nity was eclipsed. Under the religious sanction of the 
Brahmanical order, human sacrifice and animal sacrifice 
were rampant and abated. Hatred and discrimination 
against each other was legally nourished cunningly.  

Bonded labor, exploitation, slavery, sexual abuses 
were common. Siddharth Buddha was grieved to see this 
stage. Finally he succeeded in discovering the antidote of 
all sufferings in the form of Dhhama, a collection of very 
simple and clear elements of natural truth for the 
restoration of human rights and fundamental freedom.  

Present study envisages critical analysis of Human 
rights perspectives in Buddhist philosophy, essential 
elements of human rights expressed and implied in 
Buddhism and its compatibility with modern concept of 
human rights and universal declaration of human rights. 
 

 
Human Rights concept as per UDHR 1948 
 

Universal declaration of human rights 1948 of United 
Nations is considered as a model for all human rights 
documents and charters. This thirty article declaration 
has also prompted and influenced other subsequent con-
stitutions of the world including Indian constitution of 
1950. It was adopted on 10

th
 Dec. 1948 by General 

Assembly of the United Nations. Provisions of it 
constitute general principles of law of humanity (Bagde 

2007). 
The rights proclaimed by UDHR include right to life, 

liberty, security of person, equality before the law, 
privacy, marriage and protection of family life, social 
security, participation in government, work, protection 
against un employment, rest and leisure, a minimum 
standard of living, and enjoyment of arts, subject only to 
morality,   public    order   and   general   welfare   (Article 

 
 
 
 
29.2).  

As per Article 3 every one has right to life, liberty and 
security, while Article 4 states that no one shall be held in 
slavery or servitude. Some rights are claim rights and 
others are liberty rights as confirmed by Article 2. 
According to Article 29.1 every one has duties to the 
community in which alone the free and full development 
of his personality is possible. 
 
 
Buddhist philosophy in relation to Universal 
Declaration Concept 
 
There is intimate and vital relationship of Buddhist norm 
of Dhamma with that of human Rights. Buddhist sees the 
concept of human rights as a legal extension of human 
nature and it is crystallization or formalization of mutual 
respect and concern of all persons, stemming from 
human nature. Few would disagree with the proposition 
that human rights are grounded in human nature and 
human nature is the ultimate source of human rights. 
Rights are actually extensions of human qualities such as 
security, liberty and life. 

It seems that modern Western notions of human rights 
are compatible with Buddhist elements of human rights, 
as Buddhist principles endorse principles of Universal 
Declaration of human rights. Thus Buddhism subscribes 
to universal human rights concept without any reservation 
or exceptions and all the articles are in harmony with 
early Buddhist teachings in letter and spirit. Every Article 
of Human Rights has been adumbrated, cogently upheld 
and meaningfully incorporated in an overall view of life 
and society by Buddha. Early Buddhist teachings were in 
harmony with the spirit of Universal Declaration of Hunan 
Rights. There is a broad agreement that Buddhist teach-
ings contribute to contemporary human rights movements. 
According to Kenneth Inada (1982) there is an intimate 
and vital relationship between Buddhist Dhamma and 
human Rights. It is human nature that is more basic and 
larger issue in comparison to human rights according to 
Buddhism. Human rights concept is legal extensionof 
human nature, it is indeed formalization of the mutual res-
pect and concern for all persons which has stemmed 
from human nature. Therefore human rights are grounded 
in human nature. Human nature is the ultimate source of 
human rights and also rights are extensions of human 
qualities, like liberty, life and security. Also Buddhism 
credits the human personality with dignity and moral 
responsibility. Buddhism therefore contributes to an ethic 
of human rights. 

Buddhist thought is in accord with Article1 of 1 of 
UDHR which states “all human beings are born free and 
equal in dignity and rights” and other Articles of UNDHR 
(Perera, 1991) for the advancement of human beings. 
Universal rights are consistent with Buddhist morality, the 
most persuasive argument being based on  the  Buddhist 



 
 

 
 

 
 
notion of compassion for all beings. 

Dalai Lama, Buddhist Luminary and Philosopher on 
account of 50

th
 anniversary of UNDHR in1998 appealed 

that Buddhists must adopt an active approach to reduce 
suffering by active implementation of peace and human 
rights, including economic, social and cultural rights. 
Notions of rights have been derived from ethical princi-
ples and there is a clear convergence between Buddhists 
ethics and modern discussions on human rights. All 
human beings as per Buddhism are equal, and Buddhist 
concepts recognize the inherent dignity and the equal 
and inalienable rights of all human beings. Mane (2006). 

Natural rights have been are inalienable, they are not 
conferred by any judicial or political process nor can they 
be removed by these or other means. These natural 
rights of 17

th
 and Eighteenth century are the forerunner of 

the contemporary notion of human rights. The concept of 
rights is virtually as old as civilization itself. Concept of 
right is implicit in classical Buddhism. All have reciprocal 
obligations which can be analyzed into rights and duties. 
Human rights were originally spoken of as natural rights. 
There seems to be nothing in any of the thirty articles of 
UNDHR to which Buddhism would take exception and 
they are in harmony with early Buddhist teachings both in 
letter and in spirit. Every Article of UNDHR even the labor 
rights to fair wages, leisure and welfare has been adum-
brated, cogently upheld and meaningfully incorporated in 
an overall view of life and society by the Buddha. Hence, 
Buddhist teachings were in harmony with the spirit of 
Universal declaration of human Rights.  

Unlike the article 2(7) of United Nations (UN) decla-
ration in form of injunction placed for the interference in 
the domestic affairs of any sovereign state, Buddhism did 
not prescribe any such limitations. It travelled far and 
wide beyond Indian frontiers for the protection and 
restoration of human rights and fundamental freedom of 
the people of entire world.5 Buddhism was the custodian 
of human rights and fundamental freedom even before 
UN and other bodies became the custodians of human 
rights. Buddhism was the first religion to take active step 
against slavery, as Buddhist Monks were forbidden to 
keep slaves. They were also forbidden to accumulate 
wealth and own private property, forbidden from spiritual 
enslavement, Buddhism eliminated caste prejudice and 
hereditary distinctions between man and granted equal 
rights and equal status to every human being. 

Buddhist penology contains the protection of human 
rights, human dignity and human worth, prescribing 
punishment but to bring transformation of the offenders’ 
attitude and there is no place to retribution and sadism. 
The law of Buddha nips crime in the bud and therefore 
question of denial of human rights and fundamental 
freedom does not arise. Hence Buddhist Doctrine is 
supreme in comparison to the doctrine behind UDHR of 
UN of 1948. Buddhism indeed is supreme law of all laws 
existed so far in the province of human right protection 
and   fundamental   freedom.   It  transcends  beyond  the  
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realm of humans and reaches out to entire realm of 
beings for their protection. Buddhist doctrine yielded 
tremendous influence upon the thinking of the civilization 
that existed twenty five centuries before the birth of UN 
and UNDHR. It restored human rights and fundamental 
freedom without the force of legislation but by the 
compassion or persuasion. 
 
 
The declaration of parliament of World’s Religions 
 
A Parliament of the World’s Religions was held in Chicago 
in September 1993, with the aim to find out basic moral 
teachings in most of the religions and to reach a con-
sensus if possible on moral values. Most of the religions 
in the world were represented in this convention including 
ethnic and minority groups. This interfaith convention 
adopted a declaration called Declaration towards a Global 
Ethic, wherein fundamental moral principles subscribed 
by all the religions of the world were incorporated. These 
principles are mostly related to human rights and dignity. 

 Buddhist schools namely Theravaada, Mahaayaana, 
Vairayaana and Zen were party to the discussion and 
Dalai Lama gave closing address of the convention. 
Global Ethic states “we make a commitment to respect 
life and dignity, individuality and diversity, so that every 
person is treated humanely”. Every human being posses-
ses an inalienable and untouchable dignity. Human Rights 
as construed in the modern era are compatible with 
Buddhist ethics. Concept of human rights is historically 
contingent while the teachings of the Buddha are not and 
certainvalues embodied in the notion of right are better 
served by the notion of right in the Noble Eight fold Path 
as Human rights is an extension of human nature. 
Although there is no specific Sanskrit or Paliterm for the 
Western notion of rights the concept of rights is implicit in 
classical Buddhism. 

Declaration towards Global Ethic has set out Funda-
mental moral principles which all religions of the world 
subscribe. Many of these principles are human Rights 
principles too. Hence Global Ethic sees the Universal 
recognition of human rights and dignity by the religions of 
the world, which is new global order. (Jayatilleke 1975). 
 
 

Essential elements of Human Rights in Buddhism 
 
Everyone has a role to play in sustaining and promoting 
social justice and orderliness. These rules are explained 
by Buddha very clearly as reciprocal duties with regard to 
parents and children, teachers and pupils, husband and 
wife, friends, relatives and neighbors, employer and 
employee, clergy and laity and no one has been left out. 
The duties are considered as sacred duties which create 
a just peaceful and harmonious society. Dharma therefore 
denotes not only what one is due to do but also what is 
due to one. 
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Thus, it indicates duty and subsequent or correlative 
right of the person in Buddhism. Concept of rights is not 
alien to Buddhist philosophy. It is implied. All have duties 
in form of reciprocal obligations that could be analyzed as 
rights and duties. Dharma of Buddhism determines duties 
expressly and rights are implied in nature. A husband has 
a duty to support his wife, while wives have right to be 
maintained.This is also the case with respect to other 
civilizations, cultures and religions including Roman law. 
Duties of one correspond to the entitlements of rights of 
others. While king or political authority is to dispense 
justice impartially, citizens may be said to have a right to 
just and impartial treatment before the law. Therefore 
notion of a right is very much there in Buddhism. A right 
useful concept which provides justice, its correlative duty 
provides another. 

Buddhism originated in caste based society. As per 
doctrine of Buddhism, there is no self, means all are 
equal in most profound sense. Similar to Christian doc-
trine that all men are created equal, Buddhism doctrine 
provides ground for natural rights, except incarnation 
ofthis concept in express terminology. 

According to Dr.  Ambedkar, religion based on God and 
caste system is not a religion. It creates love for God and 
hate for man. The religion necessarily must have four 
ingredients viz. liberty, equality, fraternity and morality. If 
these elements are absent in any religion, that religion 
cannot be a religion. In the Dhamma of Buddha all these 
elements are present. It is worth and not the birth that 
determines the status of man. Dr. Ambedkar has con-
sciously embraced Buddhism, attracted by its doctrine of 
social and spiritual equality. According to great Scientist 
Albert Einstein Buddhism have characteristics of what 
would be expected in a cosmic religion for the future, it 
transcends a personal god, avoids dogmas and theology, 
it covers both the natural and spiritual characteristics. If 
there is any religion that could cope with scientific needs, 
it would be Buddhism. 

Buddhist view of reciprocal obligations or duties can be 
seen as an embryonic form of rights or as preconditions 
for rights in the modern Western sense. Duties and rights 
are correlative and reciprocal. Buddhism is as such 
committed to the cause of human rights. Many of the 
rights and liberties spelt out in human Rights charters are 
present in either expressed or implied form in moral 
teachings of Buddha. Also theprohibitions of Buddhism 
coincide with those of the various human rights mani-
festoes, which may be regarded as translation of religious 
percepts into the language of rights. Percepts are 
however in form of duties that arise from dharma. Since 
duties have their correlative in rights, percepts seek to 
promote them. Person who has right has a benefit, which 
is either a claim or a liberty. As per percepts right holder 
is one who suffers from the breach of Dharmic duty. In 
this terminology the victim has a right to life while the 
aggressor  has   a   duty  to  respect  it.  Five  percepts  in  

 
 
 
 
Buddhism are fundamental principles for promoting and 
perpetuating human welfare, peace and justice in form of 
fivefold disciplinary code for man to maintain justice in 
society. 

An apparent difference between the moral teachings of 
Buddhism and human rights, charters is one form rather 
than substance. Human Rights can be extrapolated from 
Buddhist moral teachings. Resultantly a direct translation 
of the first four percepts yields right to life, a right not to 
have one’s property stolen, a right to fidelity in marriage 
and a right not to be lied to. Similarly a right not to be 
held in slavery is implicit in prohibition on trade in living 
beings. These rights are the extrapolation of what is due 
under dharma and they have not been imported in to 
Buddhism but were implicitly present. 

The necessary basis of doctrine of human rights has 
been set out in the third and fourth noble truths of 
Buddhism. Hence doctrine of human rights is present in 
Buddhist philosophy and itis legitimate to speak of both 
rights and human rights in Buddhism. Modern doctrines 
of human rights are in harmony with the moral values of 
classical Buddhism. Human good is the preoccupation of 
both modern ideas of human rights and philosophies of 
religions including Buddhism.  

There is a broad agreement that Buddhist teachings 
can make potential contribution to an ethic of human 
rights. Human rights as construed in the modern west are 
compatible with Buddhist ethics. It seems that Buddhism 
is committed to the cause of human rights. In Buddhism 
as well as western languages for right, equivalent word in 
pali is uju (or ujju) meaning straight, direct, straight 
forward, honest, although there is no word in Sanskrit or 
pali which conveys the idea of right or rights understood 
as a subjective entitlement. In African tribal regimes of 
law, right and duty are usually covered by the single word 
derived from the form normally translated as ought. 
Hence it seems concept of a right may exist to where a 
word for it does not. In Buddhism dharma determines 
what is right and just in all contexts and from all pers-
pectives. In Buddhism duties are sacred and reciprocal. A 
duty of one corresponds to the entitlements or rights of 
others. It means notion of right is present in classical 
Buddhism. Buddhism endorses the universal declaration 
of human rights and the Articles are in harmony with early 
Buddhist teachings both in letter and spirit. 

An intimate and vital relationship of the Buddhist norm 
or Dhamma is there with that of human rights. In 
Buddhism human rights issue is ancillary to the larger or 
more basic issue of human nature and the concept of 
human rights is a legal extension of human nature. It is 
crystallization and formalization of the mutual respect and 
concern of all persons, stemming from human nature and 
hence human rights are grounded in human nature. 

The right to life is clearly fundamental since it is the 
condition for the enjoyment of all other rights and 
freedom.  The  right  to  liberty  and   security   of   person  



 
 

 
 
 
 
(Article- 3) is also basic to any understanding of human 
good as also slavery (Article -4), torture (Article -5) and 
the denial of right before the law (Article -6). Article -3 
that no one shall be held in slavery is clearly implied in 
Article- 2. Thus, many of the thirty articles of UNDHR 
articulate the practical implication of a relatively small 
number of fundamental rights and freedom which are the 
basis of common good, human nature and its fulfillment, 
while Buddhism provides one view of human nature and 
its fulfillment. Similarly freedom of religion (Article-18) is 
vital to Buddhist vision. Human rights is an area in which 
religion have a legitimate and vital sake, and various 
human rights manifestos may be regarded as a tran-
slation of religious percepts into the language of rights. In 
this declaration lie enshrined certain values and norms 
emphasized by the major religions of the world. 

Buddha started his mission of rebuilding the unjust 
social order on the pillars of love, compassion, maîtree, 
karuna, character, equality and brotherhood. Thus the 
foundation of Buddhism is based on human values, 
natural justice and equality. Contrary to the doctrine of 
inequality of Brahmanism, Buddha propounded the doc-
trine of equality, liberty and universal brotherhood. 
Buddha even recognized women’s right to education and 
sociopolitical activity (Anand 2002). Buddha and 
Buddhism not only successfully revolted against the 
institution of caste but also provided an alternate way of 
life culture which is based on equality (Ambedkar 1999). 
Commenting on genesis of injustice and socioeconomic 
inequality in the Hindu social order Dr Ambedkar 
observed that men are borne equal is a doctrine 
repugnant to this social order as it does not admit the 
principle of equality and graded inequality is a funda-
mental principle. It recognizes slavery as a legal 
institution. Graded inequality has been in force in the 
economic life too. The first shall never become the last, 
not shall the last ever become the first.  

This social order of inequality has been reversed in 
Buddhistsocial order. Buddha Dhamma has in it both 
hope as well as purpose. Its purpose is to remove Avijja 
means ignorance of the existence of suffering. There is 
hope in it because it shows the way to put an end to 
human sufferings. Twenty two vows administered by Dr. 
Ambedkar at the time of conversion to Buddhism in 
Nagpur, 1956 subscribe to believe in the principle that all 
human beings are equal and to endeavor to establish 
equality and he firmly believed that only Buddhism is 
Saddhamma. In fact it was not a conversion but liberation 
of Buddhists from Hinduism which was imposed upon 
them forcibly. The untouchables of today were the 
Buddhists of the ancient past because as per Dr. 
Ambedkar, conversion was their return to original faith to 
which they belonged in the ancient past. Atta Deepa 
Bhava of human society is the essence of whole teaching 
of Buddha, means be the light unto yourself. One’s action 
is  responsible  for  everything.  In  man’s  action  lies  his  
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salvation. Dr. Babasaheb Ambedkar piloted the consti-
tution of India and therein enshrined the principles of 
liberty, equality, fraternity and secularism. The very 
source of these principles for Dr. Ambedkar was the 
Dhamma of Buddha. Buddha Dhamma has been inter-
preted by Dr. Ambedkar in his true perspective as original 
and not reinterpreted. 

The foundation of the Buddha Dhamma in Dr. 
Ambedkars view is man and the (right) relation of man to 
man in his life on the earth. Dhamma of Buddha is for 
removal of the sufferings and ignorance of the people. 
Dhamma of Buddha is morality and morality is Dhamma. 
One must practice virtues that must be accompanied by 
Prajna (understanding), and intelligence. Prajna must be 
accompanied with Karuna (compassion) and every act of 
Paramita (perfection) must be tested by PrajnaParamita 
(wisdom), consciousness of what is right and what wrong 
conduct is and there must be Sila (character) and Prajna 
for a man,Maitri(friendship) must be accompanied for the 
human beings and also for all living beings. The charac-
ter of human society is also emphasized by Buddha 
through five percepts (Panchasila) which expects refrain-
ing from injuring, taking that which is not given, sexual 
immorality, lying and drunkenness. Buddhist monks are 
teachers in the society. Each monk of the Sangha had an 
equal right and dignity to vote for or against any activity 
pertaining to the order. This democracy was blossomed 
and borne fruits in Indian soil while it was still seedling in 
Greek.  

A new approach with regard to human rights and 
Doctrine of Ahimsa (not harming) has been discussed by 
Byrne (2006) from an environmental perspective which is 
an exploration of the modern phenomenon of environ-
mental Buddhism and the ethics related to the Doctrine of 
Ahimsa. Societies, cultures and even religious ideas must 
be capable of evolving and keeping pace to remain 
relevant for the modern era. In some cases, however, 
such evolution of fundamentals may reverse a principle 
into its opposite as seen in modern Buddhism. For 
instance killing one species to protect another in the 
name of conservation, an environmentalism may cross 
the Buddhism boundaries. 
 
 
CONCLUSION 
 
Human rights elements are incorporated in teachings of 
Buddhism extensively. It is a matter of understanding 
those various elements. 

Duties have been expressed more prominently in 
Buddhism, while Corresponding rights are implied therein 
rather than expressed. Duties have been expressly 
included in Indian Constitution by   Article-51A part IVA 
by 42

nd
 constitution Amendment Act 1975 and Human 

Rights have been included under fundamental Rights part 
III of the  Indian constitution.Besides Human rights, duties  
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have been also incorporated in constitutions of many 
countries. 

Human Rights concept got evolved through right, moral 
rights, natural rights leading ultimately to more expanded 
modern concept of human rights. 

There is intimate and vital relationship of Buddhist norm 
of Dhamma with that of human Rights. Buddhist sees the 
concept of human rights as a legal extension of human 
nature; it is crystallization or formalization of mutual res-
pect and concern of all persons, stemming from human 
nature. Human rights are grounded in human nature and 
human nature is the ultimate source of human rights. 

Every Article of Human Rights in UNDHR has been 
upheld and meaningfully incorporated in an overall view 
of life and society by Buddha. Early Buddhist teachings 
were in harmony with the spirit of Universal Declaration of 
Hunan Rights.  

Parliament of World’s Religions adopted a declaration 
called Declaration towards a Global Ethic, wherein funda-
mental moral principles subscribed by all the religions of 
the world were incorporated. These principles are mostly 
related to human rights and dignity. 

Buddhism was the custodian of human rights and 
fundamental freedom. Buddhism was the first religion to 
take active step against slavery, as Buddhist Monks were 
forbidden to keep slaves. Buddhism eliminated caste 
prejudice and hereditary distinctions between man and 
granted equal rights and equal status to every human 
being (Ambedkar 1999). 

Buddhist penology contains the protection of human 
rights, human dignity and human worth, prescribing 
punishment to bring transformation of the offenders’ 
attitude without retribution and sadism. 

 Buddhist doctrine yielded tremendous influence upon 
the thinking of the civilization that existed twenty five 
centuries before the birth of UN and UNDHR and restored 
human rights and fundamental freedom. 

Buddhist doctrine provides ground for natural rights, 
except incarnation of this concept in express terminology. 
The religion necessarily must have ingredients like 
liberty, equality, fraternity and morality. In the Dhamma of 
Buddha all these elements are present. 
 Social elements present in the message of Buddha are 
part and parcel of modern day principles of human 
Rights. 
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